


Agreement between State of Ohio
And Commonwealth of Kentucky
Brent Spence Bridge

Ohic Agreement No. 20541-A
PID 75119

FIRST SUPPLEMENT TO AGREEMENT BETWEEN THE STATE OF OHIO
AND THE COMMONWEALTH OF KENTUCKY FOR THE REPLACEMENT
OF THE BRENT SPENCE BRIDGE
CARRYING IR 71/75 OVER THE OHIO RIVER
BETWEEN COVINGTON, KENTUCKY AND CINCINNATI, OHIO
(Environmental and Preliminary Design Phase)

o _
This Agreement is made and entered into this 23’ day of & m/em'éer: 2004, by and between
the Commonwealth of Kentucky (hereinafter referred to as “CWK"), acting by and through the
Kentucky Transportation Cabinet (hereinafter referred to as “KYTC") and the State of Ohio
(hereinafter referred to as "OHI0"), acting by and through the Director of the Department of
Transportation (hereinafter referred to as “ODOT").

RECITALS:

WHEREAS, Pursuant to Ohio Agreement No. 1380, the existing Brent Spence Bridge and its
southern approach, which carries IR 71/75 over the Ohio River, is owned and maintained by
KYTC; and )

WHEREAS, thie northern approach to the Brent Spence Bridge beginning at, but not including,
Pler 1 [Survey Station 602+10.5], is owned and maintained by ODOT; and

WHEREAS, the Federal Government has committed funding through two separate earmarks for
preliminary engineering and environmental studies to evaluate the replacement of the existing
Brent Spence Bridge over the Ohio River, hereinafter collectively referred to as the “Project”; and

WHEREAS, Section 5501.44 of the Ohio Revised Code authorizes the Director of the Ohig
Department of Transportation to enter into agreements with other states relative to the
cooperation in the repair, maintenance, and construction of toll-free bridges crossing the Chig
River; and

WHEREAS, ODOT and KYTC propose to cooperate in the replacement of the Brent Spence
Bridge and its approaches and have agreed to enter into this supplemental agreement to
establish the duties and responsibilities of each for the environmental and preliminary design
phases of the project.

NOW, THEREFORE, for and in consideration of the mutual covenants herein set forth to be kept
and performed, it is agreed by the parties hereto as follows:

l. GENERAL PURPOSE

This agreement is entered into by the parties to establish their respective responsibilities
with regard to the Project. The foregoing recitals are hereby incorporated as a material
part of this Agreement.

Il SCOPE OF WORK

A. The parties agree that ODOT shall be the lead agency for the Environmental and
Preliminary Design Phase of the Project, utilizing Steps 1 through 8 of ODOT's Major
Project Development Process. However, the selection of a consuttant to conduct the
environmentat and preliminary design work shall be the joint decision of a consultant
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selection team consisting of three representatives each from ODOT and KYTC. Each
party shall identify their respective members within fifteen (15) calendar days from the
execution of this agreement.

B. The parties shall also create a consultant advisory committee to assist in the
selection of a qualified consultant. The members of this committee may Include
interested parties from the surrounding community in both states. The exact composition
of the committee shall be by invitation and shall be at the sole discretion of ODOT and
KYTC. The final selection of the consuliant, however, shall be made jointly by the
Secretary of KYTC and the director of ODOT and their decision shall be final.

C. As lead agency, ODOT shall enter into a contract with the selected consultant to
conduct all necessary environmental studies, research, and design required to complete
any necessary environmental documents as directed by ODOT and KYTC. The selected
consultant, its sub consultants and subcontractors, shall collectively or individually hold

_all necessary pre-qualifications in Ohio and Kentucky.

D. KYTC and QDOT shall jointly manage the environmental and preliminary design
phase of the Project. For ODOT, the project manager and point of contact shall be
Stefan Spinosa, ODOT District 8 Office. For KYTC, the project manager and point of
contact shall be Kevin Rust, KTYC District 8. For Ohio FHWA, the point of contact shall

‘be Mark VonderEmbse. For Kentucky FHWA, the point of contact shall be Evan

Wisnieski.

FINANCING

A. ODOT will be responsible for the cost of the environmental and pretiminary design
phase of the Project under its ownership, and KYTC shall be responsible for the cost
of enviranmental phase of the Project under its ownership. Ownership for this phase
of the Project shall be determined by the number of interstate lane miles in the study
area that will be affected by the Project. The parties agree that KYTC is responsible
for 28.15 tane miles or 45.5% of the study area and ODOT Is responsible for 33.69
tane miles or 54.5% of the study area.

B. The estimated cost of the environmental and preliminary design phase of the Project
is Eighteen Million Dollars {$18,000,000). ODOT agrees to pay 54.5% of the
estimated cost of the environmental phase, not to exceed Nine Million Eight Hundred
and Ten Thousand Dollars ($9,810,00) and KYTC pay 45.5% of the estimated cost of
the environmental phase, not to exceed Eight Million One Hundred and Ninety
Thousand ($8,190,000).

C. Additional phases of work, and the costs thereof, required during or after the
environmental and preliminary design phase, inciuding but not Iimited to, additional
Preliminary Design, Detailed Design, Right-of-Way Acquisition, Utility Relocation, and
Construction, shall be covered under future supplements to this agreement, executed
by all parties.

D. Any right, claim, interest, and/or right of action, whether contingent or vested, of
ODOT, arising out of or related to any contract entered into by ODOT for the work to
be performed hereunder for the portion of the study area located in Kentucky (the
“Claim”), shall be subrogated to Kentucky, and Kentucky shall have all of Ohio’s
rights in and to the Claim and against any other person(s) or entity(ies) against which
such subrogation rights may be enforced. Ohio shall immediately nolify Kentucky in
writing of any Claim. Ohio further authorizes Kentucky to sue, compromise, or settle
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dny such Claim. Itis the intent of the parties that Kentucky be fully substituted for
Ohio and subrogated to all Ohio’s rights to recover under such Claim(s). Chio agrees
to cooperate with reasonable requests from Kentucky for assistance in pursuing any
action on the subrogated Claim including requests for information andfor documents
and/or o testify,

E. Upon receipt of consultant’s invoices for wark performed on the environmental and
preliminary design phase, ODOT shall pay such invoices in accordance with the
requirements of Section 126.30 of the Ohio Revised Code.

F. ODOT shall then submit copies of the paid invoices to KYTC for the amount of
KYTC’s share of the invoice. Copies of invaices will be submitted, by certified mail to
KYTC project manager Kevin Rust, at P.O. Box 17130, Covington, KY 41017.

G. KYTC agrees to promptly review the paid invoice. If KYTC finds the amount of
Kentucky's share to be unacceptable or has an Issue with the consultant's invoice,
KYTC shall immediately contact ODOT's point of contact to initiate a resolution of
either issue.

H. Exceptin cases where ODOT has received notice of a problem with either
Kentucky's share of the consultant’s involce or the invoice itself, KYTC shall pay to
ODOT its share within forty-five (45) days of the date of receipt. All payments shall
be payable to: Treasurer, State of Ohio, clo ODOT, District 8, 505 South S.R. 741,
L.ebanon, OH 45036,

DISPUTE RESOLUTION

In the event a dispute arises regarding any portion of the environmental phase of the
Project, notification of such dispute shalf first be submitted in writing to each respective
project manager for resolution within ninety (90} days of discovery of such dispute. In
such notification, the disputing party shall present such evidence as may support its-
position. Within a reasonable time but not longer than thirty (30} days from the date of
recelpt, project managers shall review the facts and circumstances surrounding the
dispute for the purpose of determination and attempt to resolve the dispute within a
reasonabie period of time. if the dispute can not be resolved at the proiect manager's
level, the managers shall jointly submit the dispute to their respective district's director or
chief district engineer. If the dispute can not be resolved at the district level, such dispute
shall be submitted to ODOT's Assistant Director for Planning and Production and KYTC’s
State Highway Engineer. The resolution of the Assistant Director and the State Highway
Engineer shall be final,

GENERAL PROVISIONS

A. This agreement constitutes the entire Agreement between the parties. Al prior
discussions and understanding between the parties are superseded by this
Agreement.

B. Neither this Agreement nor any rights, duties, or ohligation described hereln shall be
assigned by either party hereto without the prior express written consent of the other

party.

C. Any change to the provision of this agreement must be made in a written amendment
executed by beth parties.
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D. Where work is performed in Ohlo pursuant to the terms of this Agreement, the
Agreement shall be construed in accordance with and governed by the laws of the
State of Ohio and suit, if any shall be brought in Franklin County of the State of Ohio.

E. Mis understood by all parties that this Agreement is contingent upon Federal
Highway Administration approval of funding and administration of the Project,

E. This Agreement shall be deemed to have been substantially performed only when
fully performed according to its terms and conditions and any modification thereof,

G. Alf provisions of this Agreement shall be binding upon, inure to the benefit of, and be
enforceable by and against the respective successors or parties herato.

H. This Agreement and any renewal thereof are subject to the determination by Ohio
that sufficient funds have been appropriated by thie Ohio General Assembly to QDOT
for the purpose of this Agreement and to the certification of funds by the Office of
Budget and Management, as required by Ohio Revised Code Section 126.07. If
ODOT determines that sufficient funds have not been appropriated for the purpose of
this Agreement or if the Office of Budget and Management fails to certify the
availability of funds, this Agreement or any renewal thereof will terminate on the date
funding expires. Ohio's current General Assembly cannof commit a future General
Assembly to any expenditure; therefore, the term of this agreement cannot extend
beyond the biennial budget year.

[ Similarly, pursuant to the Commonwealth of Kentucky Constitution, the
Commonwealth cannot enter into any contract or agreement, which would obligate
the Commonwealth beyond the current fiscal biennium. Therefore, work to be
perforrmed under this contract or agreement is to be continued in succeeding fiscal
years for the term of the contract or agreement and any subsequent renewal,
contingent upon funds being appropriated by the legislature for this work. In the
event of non-appropriation of funds by either ODOT or KYTC, the contract shall be
canceled in whole without penalty to either State at the end of the then current fiscal
year for such state, with this contract or agreement becoming nult and void at the end
of said fiscal year. Both ODOT and KYTC will make efforts to obtain the necessary
funds to avoid cancetiation of the contract o agreement, and both parties agree to
provide written notice to the other party in the event of non-appropriation 30 days
prior to the end of the fiscal year in which such non-appropriation for the next fiscat
year occurs,

J. The terms of this Agreement shall expire on June 30 of each year. This Agreement
may be affirmatively renewed by ODOT and KYTC in the next year. Such renewal
shall be by letter from the Director of Transportation for the State of Ohio and the
Secretary of Transportation for KYTC, or their representatives, affirming their
willingness to renew the agreement. The letters shall be received by each party by
July 31 of each year. in the event that the parties hereto do agree to renew this
agreement, neither party to the Agreement shall have any further obligations
hereunder,

K. Any person executing this Agreement in a representative capacity hereby warrants

that he/she has been duly authorized by his/her principal to execute this Agreement
on such principal's behalf.

IN WITNESS WHEREOF, the State of Ohio and the Commonwealth of Kentucky have caused
their names to be signed and their seals to be hereunto affixed by their respective Governors, the
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Ohio Department of Transportation has caused its name to be signed by its Director of
Transportation, and the Kentucky Transportation Cabinet has caused its name to be signed by it
Secretary of Transportation and all thereunto duly authorized.
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Approved:

et A

STATE OF OHIO

Bot. Tof~

Governor

OHIO DEPARTMENT OF TRANSPORTATION

WZQ/L@W/V/W

Director

COMMONWEALTH OF KENTUCKY

KENTUCKY TRANSPORTATION CABINET

W‘fﬁ“ﬂ—;

Secretary

Al Wiepe.

-\

A¥forney General {Ohio)

\@ffice of Legal Services ( ntucky)
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